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Defendants/Appellants. 
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Appellants 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
FRANK MOYLE CREER and JOHN 
PRESTON CREER, 
Plaintiffs/Respondents, 
vs. 
VALLEY BANK AND TRUST COMPANY, 
a Utah corporation; VALLEY 
CENTRAL BANK, a Utah Corporation; 
MARCUS TAYLOR, Receiver, 
Defendants/Appellants• 
Defendants and Appellants, Valley Bank and Trust Company and 
Valley Central Bank (collectively, the "Bank") hereby submit the 
following petition for rehearing pursuant to Rule 35, Rules of the 
Utah Supreme Court* This petition is necessary because the court 
has misapprehended the Bank's primary argument seeking reversal of 
the district court's judgment, resulting in a legally insupportable 
per curiam decision affirming that judgment. As required by Rule 
35, the Bank's counsel certifies that this petition is presented 
in good faith and not for delay* 
ARGUMENT 
The Per Curiam Decision Misconceives The 
Legal Basis for The Bank's Claim That Its 
APPELLANTS' PETITION FOR 
REHEARING 
Case No. 880179 
Unperfected Security Interest Has Priority-
Over Respondents ' Ownership Interest 
A• The Bank does not claim• as the per curiam decision suggests, 
that the priority of its security interest is governed by Utah Code 
Ann. Section 70A-9-312(5)(b). After properly analyzing the 
exclusive method for perfecting a security interest in a motor 
vehicle under the Utah Motor Vehicle Act, the per curiam decision 
seeks to refute the Bank's claim of priority by asserting that: 
"The bank's belief that its interest was prior 
to plaintiffs' because its security interest 
had first attached is premised on the wrong 
notion that plaintiffs claim a subsequent 
unperfected security interest, See Utah Code 
Ann* , Section 70A-9-312(5)(b)•" (Emphasis 
added)• 
That assertion is, however, incorrect* The Bank has never 
claimed at any point in these proceedings that plaintiffs' 
ownership interest in the motor vehicle at issue in this case 
constitutes a security interest within the meaning of Section 1-
201-(37) of the Utah Uniform Commercial Code. Thus, the Bank has 
never claimed that the priority of plaintiffs' ownership interest 
is resolvable by reference to Section 9-312(5)(b) of the Code* 
Indeed, the Bank recognizes and fully accepts the district court's 
specific finding that plaintiffs' receipt of the motor vehicle"4 
« . was not intended as security for [the] debt." (R. 205). 
Therefore, the proper determination of whether the Bank's 
2 
unperfected security interest in the motor vehicle is superior to 
plaintiffs' ownership interest must be resolved by a Code section 
argued at length in the Bank's brief but completely ignored by the 
per curiam decision — Section 70A-9-301(1)(c). 
B• Section 9-301(l)(c) of the Utah Uniform Commercial Code is 
the controlling provision governing the priority between the Bank's 
unperfected security interest and plaintiffs* claim of ownership. 
Section 9-301 of the Utah Uniform Commercial Code enumerates 
the various categories of persons who are deemed to take priority 
over persons with unperfected security interests. That section 
provides in pertinent part as follows: 
(1) Except as otherwise provided in subsection 
(2), an unperfected security interest is 
subordinate to the rights of 
(c) in the case of goods . . • a 
person who is not a secured party and 
who is a . . • buyer not in the 
ordinary course of business . • - to 
the extent he gives value and 
receives delivery of the collateral 
without knowledge of the security 
interest and before it is perfected* 
(Emphasis added.) Thus, plaintiffs* claim of ownership to the 
motor vehicle has priority over Valley's unperfected security 
interest only if they can establish that they have met all the 
requirements of Section 9-301* Plaintiffs clearly have not 
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satisfied the requirement of being a "buyer" within the meaning of 
the Utah Uniform Commercial Code, 
Defining "buyer in the ordinary course of business," Section 
1-201(9) of the Utah Uniform Commercial Code provides that 
"*[b]uying7• . . does not include a transfer through or in total 
or partial satisfaction of a money debt." See Walter E, Heller 
Western, Inc. v. Bohemia, Ino., 61 Or. App. 57, 655 P.2d 1073 (Or. 
1972). Applying this definition to the undisputed facts of this 
case, plaintiff, J.P, Creer, was clearly not a "buyer" of the 
cement mixer. The lower court's findings of fact state that: 
at the time he received the title to the cement 
mixer, J.P. Creer intended and understood that 
it was being transferred to him in partial 
satisfaction of L.A. Young's obligation to pay 
legal fees. . . 
(R. 205) Throughout this litigation, J.P. Creer has admitted that 
L.A. Young owed him a money debt for previously rendered legal 
services and that title to the cement mixer was transferred to him 
in partial satisfaction of that debt. (R. 3,145,205) 
In the face of Section 9-301(1) (c) of the Code, the per curiam 
decision gives no clue as to why that provision is inapplicable to 
resolve the priority dispute in this case. Even the decisions 
legally sound analysis of the perfection requirements contained in 
the Utah Motor Vehicle Act does not address or answer why Section 
9-301(1)(c) is inapplicable to this case* Nor is the decision's 
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reliance on Section 41-1-80 of the Utah Motor Vehicle Act (which 
states that a lien upon a motor vehicle is valid against 
"subsequent purchasers" and others only if the requirements of the 
succeeding sections are met) any answer to resolving the priority 
dispute. That is again so because J.P. Creer received the motor 
vehicle in partial satisfaction of an antecedent debt. As such, 
he cannot be a "buyer" (for purposes of determining priority) 
within the meaning of the Utah Uniform Commercial Code. Therefore, 
his interest in the motor vehicle is, under Section 9-301(l)(c), 
deemed to be inferior to the Bank's unperfected security interest• 
J*P. Creer*s unique status as an individual acquiring 
ownership of personalty in satisfaction of a preexisting debt 
mandates that the priority of his claim be resolved by Section 9-
301(1) (c) of the Utah Uniform Commercial Code — the only Code 
section that governs the issue of priority between a prior 
unperfected security interest and a subsequent claim of ownership 
by one who is not a Mbuyer." 
The per curiam decision's in explicable failure to consider 
the Bank's Section 9-301-(l)(c) argument must be reconsidered and 
the its petition for rehearing should be granted* 
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DATED this 33_ day of December, 1988 
BIELE, HASLAM & HATCH 
CERTIFICATE OF SERVICE 
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